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ALTERNATIVE TRANSPORTATION CORRIDOR
LEASE AGREEMENT BETWEEN
MASSACHUSETTS BAY TRANSPORTATION AUTHORITY
AND
MUNICIPALITY OF

This Lease Agreement (hereinafter referred to as the "Lease" or the “Agreement”) entered into
as of the day of , 2006 by and between the Massachusetts Bay
Transportation Authority, a body politic and corporate and a political subdivision of the
Commonwealth of Massachusetts, having its usual place of business at Ten Park Plaza, Boston,
Massachusetts 02116 (hereinafter referred to as the "MBTA") and the MUNICIPALITY OF

, of County, a Massachusetts municipal corporation, having its usual
place of business at Massachusetts  (hereinafter
referred to as the “MUNICIPALITY").

WITNESSETH THAT:

1. Agreement

In consideration of the mutual covenants and agreements herein contained, the parties
hereto agree as follows:

2. Premises

The Premises consist of the parcel or parcels of land described in Exhibit A attached
hereto, consisting generally of that certain railroad right of way in the Municipality
extending from . Within the Premises the MUNICIPALITY
shall, with the consent of the MBTA, which shall not be unreasonably withheld or delayed,
designate a contiguous corridor (the “Corridor”) within which the uses permitted hereby
shall be located.

3. Use of Premises

Subject to the terms and conditions herein, the MBTA hereby leases the Premises to the
MUNICIPALITY for use as follows:

@ The Corridor is to be used for purposes of the installation, operation,
maintenance and use of a rail-trail as defined M.G.L. C.82 835A and in the
definition of Owner or Operator in M.G.L.C. 21E82, and as amended from
time to time, and as further defined under M.G.L.C.21E82(d)(1), as a
property converted from a former use as a railroad right-of-way to a
revitalized use as a publicly owned, improved and maintained corridor for
bicycle, pedestrian and other non-motorized public transportation,
recreation and associated purposes and
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(b) The remainder of the Premises shall be further be used solely by the
Municipality exclusively to access, construct and maintain the Corridor, for
ancillary uses which provide no revenue or other tangible benefit, and for
such other uses as MBTA may permit by prior written consent.

Notwithstanding the preceding, this Lease is not intended to transfer land or
easements for purposes protected by or to create a perpetual right to any use that may
be subject to protection by Article XCVII (97), as amended of the Amendments to the
Constitution of the Commonwealth of Massachusetts or by legislation enacted to
pursuant thereto.

The MBTA reserves the right to reasonably require the MUNICIPALITY to install
improvements (including but not limited to signs) designed to prevent or discourage those
using the Corridor from entering onto the remainder of the Premises. The Corridor shall
be open to the public, and no fee or other consideration shall be charged for use of the
Premises.

The Municipality will diligently act to secure funds necessary to fulfill its obligations under
the Lease for the design, bidding and the construction of the rail-trail project. The
Municipality acknowledges that a failure to undertake efforts to secure funds may negate
the municipal liability exemption for rail trails under M.G.L.C. 21E82, and as amended
from time to time

The Municipality also agrees that it will provide its plans for the use of the site sixty (60)
days prior to the bidding to the MBTA for its approval, said approval which shall not be
unreasonably withheld provided that the use is consistent with paragraph 3(a) and (3(b),
above. If the plans for the site are not consistent with paragraph 3(a) and 3(b), above, the
MBTA reserves the right to void the lease and demand return of the property. Said use
shall also comply with the current (as of the commencement of construction) MA DEP
Best Management Practices:

No testing shall be made of the soil by the Municipality on the Premises and no soil shall
be removed from the Premises until this lease has been fully executed and entered into
by an official Municipal authority (Exhibit C) and the MBTA, unless necessary to respond
to a release of Hazardous Materials on the Premises as described in Exhibit D. The
Municipality shall be responsible for all costs associated with any such testing.

Term

The Term of this Lease shall be for a period of ninety-nine (99) years beginning on the
date hereof; except that the MBTA may terminate this Lease upon two (2) years’ written
notice to the MUNICIPALITY, as provided by M.G.L. C.82 835A. The Municipality
acknowledges that that the Premises or a major portion thereof may be necessary for
active railroad or other transportation purposes in the future. If the MBTA terminates the
Agreement within 20 years from the date as indicated above then the costs associated
with the initial design and construction of the ATC shall be reimbursed (on a pro rata
basis) to the entity that funded the ATC project by the proponent seeking reactivation of
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the line The MBTA may also terminate this Lease with respect to any part of the non-
Corridor portion of the Premises with one (1) year's written notice for any reason so
long as the use to be made of that portion will not substantially interfere with the public
use of the Corridor for the uses stated above.

Condition of the Premises

The MUNICIPALITY has inspected the Premises, accepts the Premises “as is”, and
agrees the Premises are suitable for MUNICIPALITY’s intended use. The MBTA makes
no warranty of any kind, express or implied, as to the condition of the Premises or its
suitability for the above uses. The MUNICIPALITY assumes all risk of entry on the
Premises, including, but not limited to the presence of oil or hazardous material, if any, as
defined in M.G.L.C. 21E, as amended from time to time.

Terms and Conditions of Lease

This Lease is subject to the following terms and conditions:
6.1 Indemnification and Release of MBTA

The Municipality will not be required to indemnify the MBTA, unless specifically
required by Federal law in connection with any grant for construction of a rail-
trail, provided the Municipality has purchased environmental insurance naming
the MBTA as an additional insured with minimum coverage limits of
$3,000,000.00 per incident, a maximum deduction of $50,000.00 per incident,
and a term of at least 5 years. If the Municipality is unable to or chooses not to
purchase environmental insurance consistent with the aforementioned terms the
following provisions will apply;

(1) the MUNICIPALITY, in accordance with official Municipal approval (Exhibit
D), agrees to indemnify (to the extent permitted by law) defend (at the
option of the MBTA) and save the MBTA harmless from and against any
and all liabilities, losses, damages, costs, expenses (including reasonable
attorneys’ expenses and fees), causes of action, suits, claims, demands or
judgments of any nature whatsoever including, without limitation, any
accident, injury to, or death of any person or any damage to property
occurring on the Premises (or any part thereof) or caused by something
occurring on the Premises or that may be imposed upon, incurred by, or
asserted against the MBTA by reason of any of the following occurrences:

(@  the activities of the MUNICIPALITY, members of the public or others
present on the Premises; or

(b) the discovery of pre-existing Hazardous Materials, defined below, or
the release of any Hazardous Materials on the Premises (or other
property of the MBTA adjacent to the Premises) which is a result of
() the MUNICIPALITY’S activities hereunder including the activities
of those present from time to time on the Premises, or (i) the
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migration from land now or previously owned, leased, occupied or
operated by the MUNICIPALITY or for which the MUNICIPALITY is
a potentially responsible party as defined under Chapter 21E,
defined below; or

any failure of the MUNICIPALITY to perform or comply with any of the terms
hereof, or of any contracts, agreements or restrictions, statutes, laws,

ordinances or regulations affecting the activities or any part thereof.

Notwithstanding anything in the previous paragraph, the MUNICIPALITY
does not agree to indemnify the MBTA for claims arising from natural or
man-made disasters, injuries that occurred prior to the execution of this
Lease, war, civil unrest or claims arising from the exercise of rights
expressly reserved by the MBTA under this agreement.

“Hazardous Materials” is defined to be “oil,” “hazardous materials,” or
“hazardous wastes” as those terms are defined in Massachusetts
General Laws Chapter 21E (“Chapter 21E”), as from time to time
amended, and the regulations promulgated pursuant thereto, including
the Massachusetts Contingency Plan, 310 CMR 40.0000 et seq. (the
“MCP”) and as further defined in all other applicable state and Federal
laws regarding Hazardous Materials.

For the purposes of this Lease, the term “applicable laws” with regard to
environmental laws and/or Hazardous Materials means, without
limitation, all applicable laws, statutes, codes, acts, ordinances, orders,
judgments, decrees, injunctions, rules, regulations, permits, licenses,
authorizations, directions and requirements, of all governments,
departments, and offices relating in any way to the control and/or
abatement of environmental pollution and environmental hazards that
now or at any time hereafter may be applicable.

The MUNICIPALITY hereby releases the MBTA from any responsibility for
the MUNICIPALITY’S losses or damages related to the condition of the
Premises. The MUNICIPALITY covenants and agrees that it will not assert
or bring, nor cause any third party to assert or bring, any claim, demand,
lawsuit or cause of action (whether by way of original claim, cross claim,
counterclaim, contribution claim, indemnification claim, third-party claim or
fourth-party claim) (hereinafter “Claims”) against the MBTA including,
without limitation, claims for response actions, response COsts,
assessments, containment, removal and remedial costs, governmental
oversight charges, including any overhead or response action costs
incurred or assessed by DEP, fines or penalties, permit and annual
compliance fees, reasonable attorney and expert fees, natural resource
damages, property damages, including diminution in property value claims,
and personal injury damages and damages related to a person’s illness or
death relating to, or arising from, the MUNICIPALITY’S use of the Premises
(or the use of the Premises by those permitted onto the Premises by the
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MUNICIPALITY) pursuant to this Lease.

The MUNICIPALITY shall be timely notified, in writing, by the MBTA of the
assertion of any claim against it that the MUNICIPALITY has agreed to
indemnify as stated above (the “Indemnified Claim”).

(@)

(b)

If the MBTA decides to itself conduct the defense of an Indemnified
Claim against it or to conduct any other response itself, the
MUNICIPALITY shall cooperate therewith and reimburse the MBTA
for all reasonable costs and expenses (including, without limitation,
reasonable attorney’s fees and expenses) incurred by the MBTA in
connection with the MBTA’'s defense of the Indemnified Claim
against it and/or the conduct of all response actions, including,
without limitation, those required by Chapter 21E and the MCP.

If the MBTA decides to have the MUNICIPALITY defend the claim or
handle the response action, the MBTA shall notify the
MUNICIPALITY of that decision in writing, and the MUNICIPALITY
shall bear the entire cost thereof and shall have sole control of the
defense of any Indemnified Claim and all negotiations for its
settlement or compromise provided that the MBTA is fully
indemnified by the MUNICIPALITY and provided further that the
settlement or compromise shall not include the admission of guilt (or
comparable plea), wrongdoing or negligence or the permitting or
imposition of civil or criminal penalties or indictments, or the entering
of consent decrees or orders of any kind by the MUNICIPALITY on
behalf of the MBTA or any other action that would materially
prejudice the rights of the MBTA without the MBTA'’s express written
approval. The MBTA may at any time assume defense of any claim
by notice to the Municipality and shall cooperate with the
MUNICIPALITY in the defense of any Indemnified Claim.

If any response action due to the presence of Hazardous Materials
or the threat of release of Hazardous Materials onto the Premises
(or other property of the MBTA which abuts the Premises) is
performed by the MUNICIPALITY, the response action shall be
performed in accordance with Section 6.2.

If the MBTA determines in good faith for any reason, any indemnification herein of the
MBTA by the MUNICIPALITY proves ineffective, the MBTA shall have the right to
immediately terminate this Lease. The provisions of this Section 6.1 shall survive the
termination or expiration of this Lease.

(©)

For purposes of this Section, the term "MBTA” shall include the MBTA and
its directors, officers, employees, agents and any legislatively approved
entity that may succeed the MBTA. For the purposes of This Section the
term “MBTA” expressly does not include easement holders, MBTA lessees,
or licensees or successors to any real property of the MBTA through sale,
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exchange or gift.

(d)  The MBTA reserves the right to lease, assign, pledge and otherwise
alienate all or part of the premises to third parties (“Third party
Transferee’s”) and to retain all consideration therefore; provided that such
lease, license, mortgage, assignment, or other facility of transfer is
conditioned upon any third Party Transferee: (a) not unreasonably
interfering with the Municipality’s use of the Premises and (b) fulfilling
obligations to provide the Municipality insurance under Section 9.2. Any
such transfer shall not relive the MBTA or the Third Party Transferee from
any obligations it may have under this Agreement.

6.2 Remediation Obligation of the MUNICIPALITY

During the design, construction and operation of the rail trail, the Municipality shall follow
the provisions of BMP’s for Controlling Exposure to Soil during the Development or Ralil
Trails promulgated by the Massachusetts Department of Environmental protection in
March 2004.

Whenever the MUNICIPALITY is responsible for the remediation of Hazardous Materials
on or below the Premises by law or pursuant to this Lease, the MUNICIPALITY, upon
written demand of the MBTA, shall conduct at its sole cost and expense (or, at the
MBTA's election, reimburse the MBTA for the cost and expense incurred by the MBTA in
connection with the MBTA'’S conduct of), all response actions required by Chapter 21E
and the MCP with respect to the Hazardous Materials (including the hiring of a Licensed
Site Professional).

Any such response action, if performed by the MUNICIPALITY, shall be performed in
accordance with Chapter 21E, the MCP, any other applicable statutes and regulations,
and in accordance with plans and specifications approved by the MBTA, shall be
completed in a timely manner to the reasonable satisfaction of the MBTA, and shall allow
the MBTA to use the Premises, and/or adjacent or contiguous property, for its present
use and/or any future use that the MBTA deems appropriate. The MUNICIPALITY shall
also be responsible for the reasonable costs incurred by the MBTA in hiring consultants to
review, supervise and inspect any plans, specifications, proposed method of work,
installation, operation and results. Such costs shall be presumed to be reasonable if the
MBTA (1) provides the MUNICIPALITY with a notice that it intends to hire a consultant, a
scope of work and a budget and (2) solicits three (3) price proposals from three (3)
eligible consultants.

For purposes of this Section, the term “MBTA” shall include the MBTA, and its directors,
officers, employees, agents and any legislatively approved entity that may exceed the
MBTA. Additionally, for purposes of this Section the “MBTA” does not include easement
holders, MBTA lessees, or licensees or successors to any real property of the MBTA
through sale, assignment, pledge, mortgage, exchange or gift.

6.3 Insurance



C:\Documents and Settings\asgstaff\My Documents\brideout\bike\TRAATCLease10.31.doc

Prior to entry hereunder, and during the Term hereof, the MUNICIPALITY and its
consultants and contractors shall provide the MBTA, hereof, insurance (notwithstanding
the environmental insurance required pursuant to Section 6.1 above) for the activities
permitted hereunder and the MUNICIPALITY’s covenant of indemnification in Section
6.1(a)(1) and 6.1(a)(3) hereinabove, with companies that are reasonably acceptable to
the MBTA, as stated below, and which provide minimum liability coverage as follows:

@ Commercial General Liability Insurance

Insuring the MBTA and the Premises and all activities allowed hereunder as well
as the MUNICIPALITY’S indemnification obligations contained in Section 6.1(a)(1)
and 6.1(a)(3) with a minimum liability coverage for personal injury, bodily injury and
property damage with limits not less than One Million ($1,000,000.00) Dollars per
occurrence and Three Million ($3,000,000.00) Dollars in aggregate. Umbrella
liability coverage with limits of not less than Two Million ($2,000,000.00) Dollars
covering all work performed must also be provided. Such insurance shall be
written on an occurrence basis (as opposed to a claims-made basis) and name the
MUNICIPALITY, MBTA and others hereinafter designated as additional insureds
as their interests may appear. Such insurance may be subject to standard
exclusions found in property and general liability insurance policies.

(b)  Worker's Compensation Insurance
() For all Municipal contractors, insuring all persons employed by the
MUNICIPALITY in connection with any work done on or about the Premises
with respect to which claims for death or bodily injury could be asserted
against the MBTA or the Premises with limits of liability of not less than
those required by Massachusetts General Laws Chapter 152 as amended.
The policy shall contain a clause waiving the company’'s right to
subrogation against the MBTA if such a policy is commercial available, and

(i) For all MUNICIPAL employees by providing evidence of an active
workmen’s compensation program for MUNICIPAL workers funded by the
MUNICIPALITY, a copy of which is attached.

(c) Automobile Liability Insurance

Automobile liability insurance with limits of not less than One Million
($1,000,000.00) Dollars covering all owned, non-owned, hired, rented or leased
vehicles or the MUNICIPALITY.

The required insurance coverage’s herein specified shall be placed with insurance
companies licensed by the Massachusetts Division of Insurance to do business in the
Commonwealth of Massachusetts and having a Best's rating of B+ or better; shall be
taken out before the Lease is commenced and be kept in full force and effect throughout
the term of the Lease; shall be primary to and non-contributory to any coverages
maintained by the MBTA; and shall require the MBTA be given at least thirty (30) days’
advance notice in the event of any cancellation or materially adverse change in coverage.
Prior to the inception date of the Lease and throughout the term, the MBTA shall be
provided with certificates of insurance evidencing that such insurance policies are in place
and provide coverage as required. The required insurance coverage’s herein specified
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may be increased from time to time upon notice by the MBTA to such coverage’s as the
MBTA may then customarily require for similar circumstances. Each of the
MUNICIPALITY’s contractors and agents whole employees enter onto the Premises shall
have similar policies covering their employees. The MUNICIPALITY shall be responsible
for seeing that its contractors and consultants are properly covered by insurance.

In the event of the cancellation of any policy during the term of this Lease, or the failure to
keep in effect the insurance required by this section, the MBTA may, without further
notice and at its option, procure or renew such insurance on account of the
MUNICIPALITY. The MUNICIPALITY agrees to repay such MBTA expense, with interest
thereon at the rate of eighteen (18%) percent annually as an additional fee.

Notwithstanding any other provision of this section 6.3, the MUNICIPALITY reserves the
right to propose to meet the requirement by adding such insurance coverage to existing
policies subject to the terms and conditions of those existing policies or to obtain new
policies containing terms and conditions generally included in policies provided to
municipalities in Massachusetts.

6.4. Compliance with Laws

The MUNICIPALITY shall comply with, and shall cause all work performed to comply
with, all applicable Federal, state, county, municipal and other governmental statutes,
laws, rules, orders, regulations and ordinances. The MUNICIPALITY shall also be
responsible for obtaining any and all applicable Federal, state, and/or local permits and/or
approvals necessary to carry out the activities permitted hereunder.

6.5  Special Conditions

This agreement is subject to the Special Conditions provided in Exhibit D which is
incorporated herein by reference.

Maintenance

During the Term hereof, the MUNICIPALITY shall keep, repair, manage, operate, and
maintain the entire Premises in good and clean order, operation, condition and repair.
Except for any claim of damage arising from the exercise by the MBTA of the rights
reserved to it, the MBTA shall have no responsibility whatsoever for the maintenance,
repair or the condition of the Premises.

Utilities

Except as reasonably necessary for the operation of the alternative transportation use of
the Corridor, no utilities shall be installed on the Premises by the MUNICIPALITY without
the approval of the MBTA.

Reservation of Rights




9.1

C:\Documents and Settings\asgstaff\My Documents\brideout\bike\TRAATCLease10.31.doc

Non-Exclusivity

(@)

(b)

(©

(d)

The MBTA makes no representations or warranty, express or implied, that the
MUNICIPALITY shall have sole or exclusive use of the Premises. In the event
other licenses, leases or easements have been or are granted or exist by
reservations in deeds, the MUNICIPALITY shall be responsible for
coordinating its work and activities with that of other licensees, grantees and
other parties with interests in the Premises. The MBTA shall not be liable for
delays, obstructions, or like occurrences affecting the MUNICIPALITY, arising
out of the work of the MBTA or other licensees, grantees or parties in interest;
provided, however, that the MBTA shall make reasonable efforts to mitigate
impacts on the Use of the Premises. The MBTA will make a list available to
the Municipality of any and all leases or licenses along the Corridor designated
under this Lease.

The MUNICIPALITY’S rights herein are granted subject to existing,
easements, and rights of record to the extent that such easements rights and
takings are still in effect and applicable. The MBTA explicitly reserves the right
to all uses of the Premises not herein granted to the MUNICIPALITY, except
that the MBTA shall not (and shall not grant to others the right to) do anything
on the Premises that shall materially impede the permitted Use of the
Premises except temporarily (e.g. while a pipe line is being installed or
repaired).

The Municipality’s rights herein are granted subject to existing leases and
licenses to the extent that such rights are still in effect and applicable. The
MBTA hereby agrees to provide the Municipality with copies of the documents
that establish the location and term of existing licenses and leases. Upon
completing a 25% design of the proposed rail trail, the MUNICIPALITY may
request that the MBTA exercise any rights it may have to modify or terminate
an existing lease or license that would prevent the creation of a contiguous
Corridor. The MBTA shall make all reasonable attempts to fulfill such
requests to create a contiguous corridor.

The MUNICIPALITY expressly agrees that any revenues obtained from the
leasing, licensing, or the granting of rights for any use of the Premises to any

utility or other entity shall belong solely to the MBTA.

The MUNICIPALITY shall not be entitled to impose any fees, charges,
requirements for betterments, linkage payments or other benefits to the
MUNICIPALITY on any lessee, licensee or grantee of the MBTA or any other
party either for installations on the Premises or on public way crossings along
the Premises (except those fees normally charged by the MUNICIPALITY for
engineering and environmental review, if any). If despite this section the
MUNICIPALITY does receive some such benefit, then the MBTA shall be paid
the fair market value of that benefit by the MUNICIPALITY.

The Municipality expressly agrees that if there is any encroachment onto the
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Premises by a third-party, the MBTA will have the sole right to cure said
encroachment and to obtain revenue from such cure or to permit such
encroachment, provided that such cure does not substantially interfere with
the Municipality’s use of the Corridor. Notwithstanding the preceding, to the
extent that the encroachment is on the Corridor, then the Municipality shall

have the right to expel such encroacher.
9.2  Utility and Communication Lines and Emergency Access

The MBTA expressly reserves all of its rights in the Premises for itself, its
successors and assigns, to install, maintain, repair, replace and remove aerial,
surface and subsurface utility and communication lines, wires, antennas and
conduits in, on, under or above the Premises as well as the right to lease, license
and/or grant easements for such utility and communication rights to third parties;
except that the MUNICIPALITY shall have the rights specifically granted herein.
The MBTA shall take all necessary safety measures including, but not by way of
limitation, notification to the MUNICIPALITY of its intention to perform (or have
performed) such installation and/or maintenance, the erection of barricades, as
shall be reasonably required to protect persons performing such work and
construction, as well as members of the public, from injury or damage caused by,
or resulting from, any entry, work or construction performed by the MBTA or its
contractors, licensees, lessees, grantees (and their contractors) pursuant to this
Section. The MBTA shall, at its cost and expense, return the Premises to a
condition in which the Premises can be used for the purposes for which they were
used before the work pursuant to this paragraph, if its contractors, licensee,
lessees, or grantees, as the case may be, fail to do so.

Prior to entry, the MBTA shall require that any contractor, licensee, lessee or
grantees provide the Municipality, during the Term thereof, insurance of the
activities permitted by the MBTA, to the same extent and on the same terms that
the MBTA is insured. The Municipality shall be named as an additional insured on
any general liability policy. All policies shall waive the right of subrogation for any
claim that may be made against the Municipality.

Security and Operations

The MBTA shall have no obligation to provide security services or lighting at the Corridor.
The MUNICIPALITY shall be responsible for providing public safety and emergency
services for the Corridor. The MUNICIPALITY may install lighting and adopt time of use
and other restrictions applicable to the public.

Default

In the event the MUNICIPALITY shall have failed or refused to take a required action or to
observe any covenant or undertaking herein on its part to be performed and/or observed
and such failure or refusal has continued for at least thirty (30) days after written notice
from the MBTA of the breach of such covenant(s) by the MUNICIPALITY, which notice
shall specify the nature of the breach in reasonable detail, the MBTA may, immediately or
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at any time thereafter (notwithstanding any license or waiver of the benefit hereof, or
consent in a former instance) and without any further demand or notice, in person or by
agent or attorney, enter the Premises or any part thereof and block access to the
Premises by the public; and/or the MBTA may terminate this Lease by written notice to
the MUNICIPALITY and, in either event, expel the MUNICIPALITY and those claiming
through or under it and remove their effects without being deemed guilty of any manner of
trespass and without prejudice to any remedy which otherwise might be used for breach
of covenant and upon entry or notice as aforesaid this Lease shall terminate.

Condition of the Premises at Termination

The MUNICIPALITY agrees to deliver up the Premises to the MBTA at the expiration of
the Term hereof in as good condition as the Premises were after the MUNICIPALITY-
installed improvements were made, reasonable wear and tear excepted. Notwithstanding
the preceding, if the MBTA is terminating this Lease because it plans to use the Premises
for transportation purposes, the MBTA may require The MUNICIPALITY to restore the
Premises to the grade existing at the commencement of this Lease.

Existing Utilities

The Municipality acknowledges that there may be surface and subsurface utilities on and
adjacent to the Premises and agrees to exercise extreme caution in performance of the
scope of work. The Municipality shall comply with Massachusetts General Laws, Chapter
82, Section 40 (said statute also known as the “Dig Safe” law) and the regulations
promulgated pursuant thereto including but not limited to the Code of Massachusetts
Regulations, more particularly, 220 CMR 99.00 et seq. To the extent the MBTA, or parties
acting in behalf of the MBTA, locate and mark railroad utilities in the railroad rights of way
and appurtenant thereto, the Municipality shall be responsible for payment to such parties
for such services which may include, but not be limited to, locating and marking utilities,
facilities and appurtenances thereto serving the railroad line(s) or used in connection with
services or operations of the MBTA. Any damage to such utilities caused by the
Municipality shall be the sole responsibility of the Municipality. If the Municipality does not
immediately repair any utilities it has damaged, the MBTA, without being under any
obligation to do so and without waiving the Municipality’s obligation hereunder, may repair
any utilities damaged by the Municipality immediately and without notice in case of
emergency. In the event the MBTA exercises such right, the Municipality shall pay to the
MBTA immediately upon demand all of the MBTA's cost of performing such repairs plus a
fee equal to twenty-five percent of the MBTA's cost of performing such repairs to
reimburse the MBTA for its administrative costs.

The MBTA reserves the right to remove the rail infrastructure and agrees that if it
chooses to do so, said removal shall be within 180 days of the date the MUNICIPALITY
notifies the MBTA to be the date of the trail construction commencement The
MUNICIPALITY shall be responsible for removal and disposal of all other rail
infrastructure.

Notice of Project Completion and Record Drawings
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Upon completion of its work, the Municipality shall provide written notice (“Notice of
Project Completion”) to the MBTA Railroad Operations Department of the date of project
completion. The Municipality shall also provide the MBTA Railroad Operations
Department with one reproducible “As-Built” copy of each approved construction drawing
marked to indicate all changes and deviations from the original approved plans and
recording the final conditions of the Premises (“Record Drawings”) upon completion of the
work authorized hereunder. All Record Drawings shall be received and accepted by the
MBTA prior to final inspection. The Notice of Project Completion and the Record
Drawings shall be delivered to:

Section Chief, Engineering and Maintenance
MBTA Railroad Operations Department

32 Cobble Hill Road

Somerville, MA 02143

Results

If the Municipality conducts certain investigations on MBTA owned land, then the
Municipality agrees to provide to the MBTA, at no cost, a copy of the results of such
investigations (including data and analysis) and all other work conducted under this Lease
in both hard copy form and in a digital format specified by the MBTA regardless of
whether the report was prepared by the Municipality, its agent, consultant or contractor, or
prepared on behalf of the Municipality. All results and reports shall be provided to the
MBTA within ten (10) days of receipt by the Municipality. The Municipality agrees to
consult with the MBTA prior to contacting any governmental entity, regarding any
information, results of analysis or reports regarding the Premises. The Municipality shall
give the MBTA a copy of any reports or notifications, including but not limited to release
notifications, prior to submitting the same to any governmental entity.

Construction and Access Plan

The Municipality shall submit a plan and detailed specifications (including the materials
to be used) and the proposed methods of performing the work, or any part thereof (the
“Plan”) to the MBTA. The Municipality shall not enter the Premises until the Plan has
been approved by the MBTA, which approval shall not be unreasonably withheld. The
scope of work for said construction, installation, maintenance, operation and/or
replacement will be more fully defined in the approved Plan, which approved Plan will
automatically be incorporated herein by reference and made part of this Lease. The
Municipality shall also provide the MBTA with a detailed schedule of times when the
Municipality, its employees, contractors, subcontractors, or agents would like to be on
the Premises to undertake the scope of work (the “Access Plan”). The MBTA shall
have full power to make a final determination of when the Municipality may be on the
Premises as it is necessary to coordinate the work of all those desiring or having the
right to access the Premises.

Contracts for Improvements

All contracts for the construction or installation of the improvements at the Premises
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shall require:

(@) that all contractors and subcontractors provide labor that can work in
harmony with other elements of labor employed or to be employed at or
near the Premises.

(b) insurance coverage and suretyship reasonably satisfactory to the MBTA:

(c)  that all contractors or subcontractors comply with all applicable
provisions of this Lease; and

(d) performance bonds and payment bonds in form and substance
satisfactory to the MBTA, each of which shall name the MBTA, as an
additional obligee and which shall be in the penal sum equal to the
amount of the Municipality’s construction contracts.

18. Notices

All notices required or permitted to be given hereunder shall be in writing and addressed
as follows:

In the case of the MBTA to:
Massachusetts Bay Transportation Authority
10 Park Plaza, Room 5750
Boston, Massachusetts 02116
Attn: Director of Real Estate

With a copy to:
MBTA Railroad Operations Directorate
Section Chief, Engineering and Maintenance
32 Cobble Hill Road
Somerville, Massachusetts 02143

With a copy to:
DESIGNATED REPRESENTATIVE
Transit Realty Associates, LLC
20 Winthrop Square
Boston, Massachusetts 02110
Attn: General Counsel

And in the case of the MUNICIPALITY to:

City of
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All notices, demands, requests, consents, approvals and other instruments required or
permitted to be given pursuant to the terms hereof (hereinafter “Notice”), shall be in
writing and shall be deemed to have been properly given when deposited in registered or
certified United States mail, postage prepaid, return receipt requested, addressed, as
described above or when delivered by messenger or overnight mail service to the correct
addressee. Notice shall be deemed received when actually received or when the
proffered Notice has been refused by the Addressee. The signature of an employee,
servant or agent of the Addressee shall be determinative on the issue of actual receipt.

The MUNICIPALITY and the MBTA shall, at any time and from time to time, have the
right to specify as their proper addresses for purposes of this Lease any other address or
addresses giving fifteen (15) days’ written notice thereof to the other party.

Nondiscrimination

With respect to its exercise of all rights and privileges herein granted, the MUNICIPALITY
shall undertake affirmative action as required by Federal and State laws, rules and
regulations pertinent to Civil Rights and Equal Opportunity unless otherwise exempted
therefrom. The MUNICIPALITY agrees that it shall comply with any and all required
affirmative action plans submitted pursuant to the directives of any Federal agency and in
accordance with applicable Federal law and applicable state laws, rules and regulations.

The MUNICIPALITY shall use reasonable efforts to contact, encourage and utilize
minority and female business enterprises in the procurements of materials and services
under this Lease.

The MUNICIPALITY shall not discriminate against any person, employee or applicant for
employment because of race, color, religion, creed, national origin, age, sex, sexual
orientation, disability/handicap or veteran status in its activities at the Premises, including
without limitation, the hiring and discharging of employees, the provision or use of
services and the selection of suppliers, contractors or subcontractors.

Work In Harmony

The MUNICIPALITY agrees that in any work performed in or about the Premises, it will
employ only labor which can work in harmony with all elements of labor being employed
by the MBTA on or adjacent to the Premises.

Assignment

The MUNICIPALITY shall not, without the prior written consent of the MBTA, transfer or
assign this Lease or any part hereof. Such consent may be withheld in the sole discretion
of the MBTA.

Entire Agreement

This Lease contains the entire agreement of the parties hereto with respect to the subject
matter hereof, and no representations, inducements, promises, or agreements, oral or
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otherwise, between the parties hereto with respect to the subject matter hereof not
embodied herein shall be of any force or effect.

IN WITNESS WHEREOF, the parties hereto, each for itself, its successors and assigns, have

caused these presents to be executed, as a sealed instrument, by its officers, thereunto duly
authorized.

SIGNATURES ON NEXT PAGE

MASSACHUSETTS BAY
Approved as to Form: TRANSPORTATION AUTHORITY

BY:
William J. Mitchell, Jr. Daniel A. Grabauskas
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General Counsel General Manager

Approved as to Form: CITY OF

BY:
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EXHIBIT A

PLAN OF PROPERTY
EXHIBIT B

MUNICIPAL BOARD VOTE
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EXHIBIT C

WORKMEN'S COMPENSATION LETTER
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EXHIBIT D

City of MBTA License Special Conditions

20



